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Burton W. Wiand, not individually but solely in his capacity as the Court-

appointed receiver (the “Receiver” or “Plaintiff”) over Oasis International Group, 

Limited (“OIG”), Oasis Management, LLC (“OM”), Satellite Holdings Company 

(“Satellite Holdings”), and their affiliates and subsidiaries, responds in opposition to 

Defendant Spotex, LLC’s (“Spotex”) Motion to Dismiss [DE 41].1 

INTRODUCTION  

Spotex has advanced several arguments in its Motion to Dismiss which are 

based on fundamental misunderstandings of the pertinent case law and a gross 

distortion of the allegations that the Receiver has actually pleaded.2  First, Spotex has 

claimed, without any legal authority, that the Receiver’s allegations of the existence of 

innocent shareholders are insufficient to plead standing.  In fact, the Eleventh Circuit 

has acknowledged that a receiver may plead standing through allegations of the 

existence of an innocent shareholder.  Isaiah v. JPMorgan Chase Bank, 960 F.3d 1296, 

1306 (11th Cir. 2020) (citing Freeman v. Dean Witter Reynolds, Inc., 865 So.2d 543, 551 

(Fla. 2d DCA 2003)).  Accordingly, the Receiver has sufficiently pleaded standing. 

 
1   OIG, OM, Satellite Holdings, Oasis Global FX, Limited (“OGNZ”), and Oasis Global 

FX, S.A. (“OGBelize”) (collectively, OGNZ and OGBelize, the “Oasis Pools”), are the 
“Oasis Entities” or “Receivership Entities.” 

 
2  As an example, Spotex has argued that the Receiver has continue[d] to allege . . . that 
the Receivership Entities lacked any innocent officers or directors.”  (Mot. Dismiss at 4) 

(citing Am. Compl. ¶ 14.)  While the Receiver alleged that Joseph Anile, Michael DaCorta 
and Raymond Montie served as members of OIG’s board of directors, the Receiver has not 

alleged that these were the only officers of OIG or any of the Receivership Entities.    Also, 
this argument does not defeat the Receiver’s multiple allegations of the existence of innocent 

shareholders. 
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Second, Spotex has argued that the Receiver’s detailed allegations regarding Spotex’s 

knowledge and substantial assistance are “conclusory” without explaining how these 

allegations, which include detailed references to specific emails, could be interpreted 

as conclusory.  This is not a case where a Ponzi scheme operator, as an authorized 

signatory on a demand deposit bank account, has authorized the deposit and 

withdrawal of funds, with a plaintiff alleging that the bank knew or should have known 

of a fraud being carried out away from the bank.  On the contrary, because Spotex 

provided access to liquidity to, and acted as the back office for, the CFTC Defendants, 

Spotex had access to all aspects of the CFTC Defendants’ trading in real time.  The 

Receiver has pleaded explicitly that Spotex actually knew: (a) the CFTC Defendants 

were trading investor, or third-party, funds; (c) the trading was incurring massive 

losses; (c) the CFTC Defendants were making artificial “adjustments” on reports on 

Spotex’s server to make the losing trades appear profitable; and (d) investors could not 

see the adjustments used to make the trading fictitiously profitable.  These are simply 

not allegations of red flags requiring additional investigation.  These facts were 

peculiarly within Spotex’s own grasp, and rather than halting the CFTC Defendants’ 

violations or ceasing to facilitate them, Spotex continued providing substantial 

assistance.  These allegations are more than sufficient to state causes of action for 

aiding and abetting liability. 

Third, Spotex has moved to dismiss Counts VI and VII, for gross negligence 

and negligence, respectively, because the Oasis Entities were allegedly “non-

customers,” even though the Receiver has explicitly alleged that they were customers 
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of Spotex.  Alternatively, Spotex has claimed that the Receiver’s claims should be 

denied because Spotex cannot be held derivatively liable for Manoukian’s torts.  

However, while alleging that ATC referred the Oasis relationship to Spotex, the 

Receiver has not asserted any claims against Spotex that are derivative of the 

misconduct of ATC or Manoukian.  Instead, the Receiver has asserted claims based 

on Spotex’s own negligence and gross negligence. 

Fourth, Spotex has claimed immunity under the Communications Decency Act 

(the “CDA”), an affirmative defense that requires proof of three elements: (1) Spotex 

was an interactive computer service; (2) the Receiver has claimed a cause of action 

that treats Spotex as a publisher or speaker of information; and (3) a different 

information content provider provided the information at issue.  Whitney Info. Network, 

Inc. v. Verio, Inc., No. 2:04-cv-462-FtM-29-SPC, 2006 WL 66724, at *2 (M.D. Fla. Jan. 

11, 2006)).  Here, Spotex has simply failed to address the second element, and its claim 

that it was a passive interactive computer service provider (which typically would 

include companies like Google, YouTube and Yahoo!) is conclusory at best.  As such, 

the Court must reject Spotex’s argument.     

For the reasons stated herein, the Receiver respectfully requests that the Court 

deny Spotex’s Motion to Dismiss. 
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ARGUMENT 

I. The Receiver has Pleaded Standing by Alleging the Existence of an  

Innocent Shareholder in Accordance with Isaiah and Freeman 

 

The purpose of a receivership is to “marshal and safeguard the[] assets” of the 

receivership entity.  Wiand v. Schnall, No. 8:06-cv-706, 2007 WL 9723817, at *1 (M.D. 

Fla. Apr. 12, 2007).  For this reason, “[i]t is axiomatic that [a receiver] obtain[s] the 

rights of action and remedies that were possessed by the person or corporation in 

receivership.”  Freeman, 865 So.2d at 550 (citations omitted).  Thus, in order to assert 

third party tort claims against Spotex, the Receiver must establish that the Receivership 

Entities are separate and distinct from the CFTC Defendants.  Id. at 551.  The Receiver 

has in this case by pleading the existence of innocent shareholders.  (Am. Compl. ¶¶ 

53, 56, 57, n.4); Isaiah, 960 F.3d at 1306 (citing Freeman, 865 So.2d at 551).   

Spotex has conceded that the Receiver has pleaded the existence of at least one 

innocent shareholder.  (Mot. Dismiss at 10) (citing Am. Compl. ¶¶ 53, 56, 57, n.4).  

Nevertheless, Spotex has argued that, after Isaiah, pleading the existence of an 

innocent shareholder is insufficient, and the Receiver must allege at least one innocent 

officer or director.  (Mot. Dismiss at 10) (quoting Isaiah, 960 F.3d at 1308). 

In fact, Isaiah explicitly acknowledged that, under binding Florida law, a 

receiver may plead standing by alleging that “the corporation in receivership has at 

least one honest member of the board of directors or an innocent stockholder.”  Isaiah, 

960 F.3d at 1306 (citing Freeman, 865 So.2d at 551).  The Isaiah court never modified 

Freeman.  Id. (“This case is indistinguishable from Freeman”).  Undeterred, Spotex has 
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claimed that the Isaiah court’s holding announced a new standard, contrary to 

Freeman, that only allegations of “innocent officers and directors” would suffice to 

plead standing—“and for good reason.  This is because, unlike an officer or director 

of a company, a shareholder or lender would typically not have the ability to influence 

or control the company.”  (Mot. Dismiss at 10.)  Spotex has not cited to any legal 

authority for this proposition, and Isaiah contains no such reasoning in the decision.  

By contrast, courts have granted standing to bankruptcy trustees based on allegations 

of the existence of an innocent shareholder.  See In re: Monahan Ford Corp. of Flushing, 

340 B.R. 1, 24 (Bankr. E.D.N.Y. 2006) (bankruptcy trustee had standing alleging 

existence of innocent shareholder who could have brought litigation); In re: Sharp 

Intern. Corp., 278 B.R. 28, 37 (Bankr. E.D.N.Y. 2002).   

Moreover, Spotex has attacked the Receiver’s allegations that the CFTC 

Defendants controlled the Oasis Entities as negating the Receiver’s ability to prove 

standing.  However, while the CFTC Defendants controlled the Receivership Entities 

(id. ¶¶ 1, 14), the Receiver has not alleged that the CFTC Defendants “wholly 

dominated” the Receivership Entities or that their control was exclusive.  Isaiah, 960 

F.3 at 1307 (emphasis added), 1308 (“Like in Freeman, Isaiah’s ability to pursue these 

claims is barred not by the doctrine of in pari delicto, but by the fact that the 

Receivership Entities were controlled exclusively by persons engaging in and benefitting 

from the Ponzi scheme, and so the Receivership Entities were not injured by that 

scheme”) (citing Freeman, 865 So.2d at 550-51 (emphasis added).  There are also no 
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allegations that the “sole purpose” of the creation and operation of the Oasis Entities 

was to perpetuate a Ponzi scheme.  See O’Halloran v. First Union Nat. Bank of Florida, 

350 F.3d 1197, 1203 (11th Cir. 2003).  Any occasion where an officer or director has 

harmed a corporation, the harm must be derived from some modicum of control.  

However, the absence of exclusive control, including the existence of an innocent 

shareholder, legally suffices to prove standing.   

II. The Receiver’s Allegations Explicitly Detail Spotex’s Knowledge of the 

CFTC Defendants’ Breach of Fiduciary Duty and Fraud 

 

Under Florida law, aiding and abetting a breach of fiduciary duty occurs where: 

“(1) the primary wrongdoer owes a fiduciary duty to the company; (2) the primary 

wrongdoer breaches her fiduciary duty; (3) the alleged aider and abettor has knowledge 

of this breach; and (4) the aider and abettor substantially assisted or encouraged the 

wrongdoing.”  Goldberg v. Raymond James Fin’l., Inc., Case No. 16-cv-21831, 2017 WL 

7791564, at *5 (S.D. Fla. Mar. 27, 2017) (citations omitted).  Spotex has not disputed 

the first two elements but has argued that the Receiver has failed to plead the latter 

two:  Spotex’s knowledge of the CFTC Defendants’ fraud and breach of fiduciary duty 

and substantial assistance.  The Receiver has included numerous paragraphs with 

allegations that Spotex had actual knowledge of the underlying, primary violations by 

the CFTC Defendants.  As discussed below, these allegations sufficiently plead 

Spotex’s actual knowledge of the underlying fraud or breach of fiduciary duty and the 

substantial assistance Spotex provided to the CFTC Defendants.   
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A. Spotex had Actual Knowledge 

Under Florida law, aiding and abetting liability requires proof that “a defendant 

have actual ‘knowledge of the underlying fraud or breach of fiduciary duty,’ not merely 

that certain ‘red flags’ indicate a defendant ‘should have known’ of the breach.’”  Honig 

v. Kornfeld, 339 F. Supp. 3d 1323, 1343 (S.D. Fla. 2018) (quoting Lamm v. State Street 

Bank & Trust, 749 F.3d 938,950 (11th Cir. 2014)).  “[W]hile the element of actual 

knowledge may be alleged generally, the plaintiff still must accompany that general 

allegation with allegations of specifics [sic.] ‘facts that give rise to a strong inference of 

actual knowledge regarding the underlying fraud.’”  Lawrence v. Bank of America, N.A., 

No. 8:09-cv-2161-T-33TGW, 2010 WL 3467501, at * 3 (M.D. Fla. Aug. 30, 2010) 

(citations omitted). 

The Receiver has pleaded facts which provide a strong inference of actual 

knowledge.  Spotex provided access to liquidity for the CFTC Defendants, maintained 

the back-office functions for the Oasis Entities, provided server space and shared 

commissions from the trading by the CFTC Defendants.  (Am. Compl. ¶¶ 41, 102.)  

As a result, Spotex had immediate possession of all of the Oasis Entities’ trading 

records and subaccount records for each of the Oasis Pools’ investors.  Spotex treated 

the Oasis Entities as its own clients, and the CFTC Defendants relied on Spotex to 

provide tech support, access to the trading platform and to generate back-office reports.  

(Id. at ¶¶ 76, 107(a), 107(b)).  Spotex knew that the Oasis Pools had multiple investors 

because Spotex exchanged emails with the CFTC Defendants with reports pertaining 
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to individual investors, who were identified by name, along with details reflecting 

massive losses for each of their respective subaccounts.  (Id. ¶¶ 111, 117.)   

These reports, which Spotex possessed on its server and which were also 

emailed to it, included “adjustments” that were added to each of the subaccounts, 

which changed the losses for the subaccounts into fictitious profits.  (Id. 123-124.)  

Based on one email from Manoukian, Spotex knew that the reports published by the 

CFTC Defendants through the investor-facing side of the portal made the adjustments 

invisible.  (Id. ¶¶ 125.)  Thus, Spotex knew that an investor reviewing his, her or its 

investment statement would see profitable trading because of the omission of the 

adjustments.  Moreover, in July 2018, the CFTC Defendants requested Spotex to 

automate this process of applying the loss hiding adjustments, which Spotex did.  (Id. 

¶ 120-122.) 

Spotex’s knowledge of one particular component, such as the losses from the 

CFTC Defendants’ trading alone, might not give rise to an inference of actual 

knowledge.  See JP Morgan Chase Bank v. Winnick, 406 F. Supp.2d 247, 254 (S.D.N.Y. 

2005).  However, in the context of the additional materials that Spotex possessed, 

including emails sent to Spotex, the Receiver has alleged a strong inference that Spotex 

actually knew that the CFTC Defendants’ trading was unprofitable and that the CFTC 

Defendants were misrepresenting to investors that the trading was profitable.  Id. at 

254-55; Allied Irish Banks, P.L.C. v. Bank of America, N.A., No. 03 Civ. 3748 (DAB), 2006 

WL 278138, at *11 (S.D.N.Y. Feb. 2, 2006) (actual knowledge pleaded where primary 

violator trading forex told defendant prime bank to omit information “from daily trade 
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confirmations, monthly reports and communications because he sought to conceal 

such information from his employer”); Perlman v. Bank of America, N.A., No. 11-cv-

80331, 2011 WL 13108060, at * 9 (S.D. Fla. Dec. 22, 2011); Woodward v. Metro Bank 

of Dallas, 522 F.2d 84, 97 (5th Cir. 1075).   

Regardless of whether Spotex now claims the allegations only infer that it should 

have known that “the back-office adjustments were being used to conceal trading losses 

from investors” (Mot. Dismiss at 14), Spotex nevertheless knew that the investment 

reports made available to investors omitted to disclose the loss hiding adjustments.  

Even if Spotex believed the application of loss hiding adjustments served some 

business purpose, the knowledge of the concealment of the adjustments, and resulting 

misleading account values to the positive, is more than sufficient to prove actual 

knowledge of the fraud and breach of fiduciary duty.  

B. The Receiver has Pleaded Substantial Assistance 

Contrary to Spotex’s claims that the Receiver has accused Spotex of failing to 

act (id. at 15), many of the allegations supporting a strong inference of Spotex’s actual 

knowledge also establish Spotex’s affirmatively rendering substantial assistance.  

“Substantial assistance occurs when a defendant affirmatively assists, helps conceal or 

fails to act when required to do so, thereby enabling the breach to occur.”  Acquent LLC 

v. Stapleton, 65 F. Supp. 3d 1339, 1350 (M.D. Fla. 2014); Goldberg, 2017 WL 7791564 

at *6 (same).  There should be no doubt that Spotex helped conceal the fraud through 

the loss hiding adjustments 
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As set forth above, Spotex was the liquidity provider and generated reports on 

which the CFTC Defendants relied for their violations. (Am. Compl. ¶¶ 41, 116.)  

Spotex created a software suite through which the CFTC Defendants could apply 

fictitious adjustments for the purpose of skewing trading results which reflected 

consistent losses and created a portal interface for investors that would hide those 

adjustments.  (Id. ¶ 116, 120-25.)  At a minimum, Spotex rendered substantial 

assistance by automating the process by which the CFTC Defendants could 

manipulate the trading results through adjustments.  These facts clearly demonstrate 

substantial assistance on the part of Spotex. 

III. The Receiver has Pleaded that Spotex Owed a Duty to the Oasis Entities 

In Florida, a duty may arise when one undertakes to provide a service to others 

and, thus, assumes a duty to act carefully and not create an undue risk of harm to 

others.  Clay Elec. Co-op., Inc. v. Johnson, 873 So. 2d 1182, 1186 (Fla. 2003) (reversing 

summary judgment because duty existed under specific circumstances of that case); see 

also Restatement (Second) of Torts § 324A (1965).  Specifically, “[v]oluntarily 

undertaking to do an act that if not accomplished with due care might increase the risk 

of harm to others or might result in harm to others due to their reliance upon the 

undertaking confers a duty of reasonable care, because it thereby ‘creates a foreseeable 

zone of risk.’” Union Park Mem'l Chapel v. Hutt, 670 So. 2d 64, 67 (Fla. 1996) (quoting 

McCain v. Fla. Power Corp., 593 So. 2d 500, 503 (Fla. 1992)).   

Spotex has disclaimed any duty owed to the Receivership Entities because the 

Oasis Entities were supposedly non-customers and has complained that it cannot be 
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held liable derivatively for Manoukian’s torts.  (Mot. Dismiss at 16-18.)  However, the 

Receiver has alleged facts demonstrating that the Oasis Entities were customers of 

Spotex, as well as ATC.  Manoukian was the prime negotiator on behalf of Spotex for 

the services that Spotex provided to the Oasis Pools.  (Id. ¶ 29.)  The Oasis Entities 

required a “white label” software suite to provide online account records with back-

office tasks.  (Id. ¶ 75.)  The Oasis Pools entered into agreements with ATC for ATC 

to provide this “white label” software suite.  (Id. ¶ 75.)  In reality, ATC did not provide 

these services and, instead, referred the Oasis Entities to Spotex.  (Id.)  Spotex was the 

primary conduit for third-party liquidity providers, meaning that Spotex provided the 

electronic trading platform and access to liquidity that was necessary to carry out the 

Ponzi scheme, and shared commissions from the Oasis Pools’ trading with ATC.  (Id. 

¶ 41, 102.)  As a result, the Oasis Entities were customers of Spotex, even in the absence 

of a contract, and ATC.3  (Id. ¶ 76.)     

Spotex monitored DaCorta’s trading and knew about margin calls, excessive 

exposure, excessive credit usage and trading losses, as evidenced by emails that Spotex 

sent to DaCorta directly.  (Id. ¶ 113.)  Nevertheless, Spotex has argued that this close 

relationship, as evidenced by the detailed allegations regarding Spotex’s handling of 

the Oasis Pools’s access to liquidity, should be analogized to a non-customer’s 

 
3  The Receiver has sued Spotex for its own acts and omissions and has not sued it based 

on any acts or omissions of Manoukian, as an agent of Spotex, at this time.  However, the 
Court should note that Manoukian was an owner of Spotex.  (Am. Compl. ¶ 24.)  When Anile 

and DaCorta were considering acquiring Spotex, or a substantial position therein, Manoukian 
had sufficient control over management that Spotex entrusted him to deliver due diligence 

documents to Anile and DaCorta.  (Id. ¶ 29.)   
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relationship with a bank.  (Mot. Dismiss at 12.)  Spotex is not a bank and clearly went 

well beyond providing simple custodial and ministerial serves that a bank provides. 

The Receiver has not asserted any claims against Spotex (or ATC) related to 

any fraud in connection with suspicious activity the deposit and withdrawal of third-

party funds in and out of any demand deposit account held with Spotex or ATC.  See 

Wiand v. Wells Fargo Bank, N.A., 938 F. Supp. 2d 1238, 1247-48 (M.D. Fla. 2013).  

Based on the relationship between Spotex and the Oasis Entities, the Receiver has 

alleged clear duties owed by Spotex and the basis for them, including duties (a) to 

ensure its platform would not be used for any illegal or fraudulent trading; and (b) to 

administer the ATC accounts for the Oasis Pools in accordance with minimum 

industry standards.  (Am. Compl. ¶¶ 170-71.)  These allegations are not conclusory 

and are consistent with the duties recognized in Clay Electric, Union Park, and McCain.   

IV. Spotex has Failed to Demonstrate Entitlement to Immunity under the 

Communications Decency Act, 47 U.S.C. § 230 

 

Finally, Spotex has also claimed immunity under Section 230 of the 

Communications Decency Act, 47 U.S.C.  Courts have held that Sectoin 230 

immunity requires proof that: “(1) defendant be a service provider or user of an 

interactive computer service; (2) the cause of action treats a defendant as a publisher 

or speaker of information; and (3) a different information content provider provided 

the information.”  Verio, 2006 WL 66724, at *2.  See F.T.C. v. Accusearch Inc., 570 F.3d 

1187, 1196 (10th Cir. 2009); F.T.C. v. LeadClick Media, LLC, 838 F.3d 158, 173 (2d Cir. 

2016); Lemmon v. Snap, Inc., 995 F.3d 1085, 1091 (9th Cir. 2021).  If a defendant “fails 
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to satisfy any one of the three, it is not entitled to immunity.”  Accusearch Inc., 570 F.3d 

at 1196.  Spotex’s immunity argument must fail because Spotex has failed to satisfy 

these elements, including utterly ignoring the second element.  For these reasons, the 

Court must deny Spotex’s argument on immunity.  See National Coalition on Black Civic 

Participation v. Wohl, No. 20 Civ. 8668, 2021 WL 4254802, at *6 (S.D.N.Y. Sept. 17, 

2021) (dismissal unwarranted if any element is lacking on the face of the complaint).   

A. Spotex has Failed to Allege it is an “Interactive Computer Service” 

Immunity is unavailable unless a defendant, like Spotex, can prove that it is a 

provider or user of an “interactive computer service.”  However, in its Motion, Spotex 

has failed to explain how it qualifies as an “interactive computer service.”   

The CDA defines interactive computer service as “any information service, 

system, or access software provider that provides or enables computer access by 

multiple users to a computer server, including specifically a service or system that 

provides access to the Internet and such systems operated or services offered by 

libraries or educational institutions.”  47 U.S.C. § 230(c).  Courts have included within 

this definition internet service providers, website exchange systems, online message 

boards and search engines.  LeadClick Media, 838 F.3d at 175; see Dyroff v. Ultimate 

Software Group, Inc., 934 F.3d 1093, 1097 (9th Cir. 2019) (“The prototypical service 

qualifying for [CDA] immunity is an online messaging board (or bulletin board) on 

which Internet subscribers post comments and respond to comments posted by 

others”) (citation omitted).  However, there are no cases where a court has included 

the back-office for a financial institution within this definition, and Spotex has cited 
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“no case law applying the definition of ‘interactive service provider’ in a similar 

context . . . .”  LeadClick Media, 838 F.3d at 175.   

Moreover, Spotex has failed to identify the factual allegations in the Amended 

Complaint that support a finding that Spotex was an interactive computer service 

under the statute.  For example, Spotex has stated, in conclusory fashion, that all of 

the Receiver’s claims are barred by immunity “because Spotex is a passive ‘interactive 

computer service.”  (Mot. Dismiss at 19.)4  Spotex has supplied the Court with no 

explanation about how it was an interactive computer service, and the only allegations 

cited by Spotex concern Spotex’s monitoring the CFTC Defendants’ trading and 

generating reports that illegally skewed the trading to appear profitable, when it was 

not.  Yet, Spotex has failed to provide a nexus between these allegations, which deal 

with Spotex’s knowledge of the CFTC Defendants’ activities, and Spotex’s conduct as 

an interactive computer servicer, which should be required to prove entitlement to the 

immunity afforded to YouTube, Google, Yahoo!, AOL and others.5   

Notwithstanding the absence of any allegations in the Amended Complaint 

 
4  Spotex has claimed that “[t]o survive a motion to dismiss, a complaint must therefore 

allege that the defendant acted as an ‘information content provider,’” relying on In re 

BitConnect Sec. Litig., No. 18-cv-80086-MIDDLEBROOKS, 2019 WL 91404318, at *12 (S.D. 

Fla. Aug. 23, 2019).  (Mot. Dismiss at 20.)  However, this statement assumes already that the 
defendant is an interactive computer service (and that the defendant was the publisher or 

speaker of information).  In BitConnect, the parties did not dispute that YouTube was an 

interactive computer service.  BitConnect, 2019 WL 91404318 at *12.  Here, Spotex has not 

set forth, in the first instance, any support or evidence that it was an interactive computer 
service and has simply concluded it was.  That alone merits denying Spotex’s Motion. 

 
5  Under the statute, an interactive computer service provides or enables computer access 

by multiple users to a computer server.        
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from which Spotex could prove it is an “interactive computer service,” which 

precludes dismissal, Spotex cannot prove that it provided or enabled computer access 

by multiple users to a computer server to fit within the definition.  Spotex provided 

back-office support for the CFTC Defendants in connection with providing access for 

investors to account information.  Each investor had access to his, her or its unique 

account records.  These records were private, and access to these records was shielded 

from the public, as well as other investors, through a login and password.  Accordingly, 

Spotex  never provided or enabled access by multiple users to a computer server. 

Without proof that Spotex was an interactive computer service, the Court 

cannot conclude that Spotex is entitled to immunity under Section 230. 

B. Spotex’s Motion has Failed to Demonstrate any Claims by the Receiver 

Treating Spotex as the Publisher or Speaker of Information 

 

While Spotex’s Motion was conclusory, at best, regarding its status as an 

“interactive computer service,” Spotex completely failed even to address the second 

element for immunity which requires proof that the Receiver has brought claims 

treating Spotex as the publisher or speaker of information.  Because the Receiver’s 

claims are not derived from Spotex’s “status or conduct as a ‘publisher or speaker,’” 

Spotex cannot claim immunity pursuant to Section 230.  Barnes v. Yahoo!, Inc., 570 

F.3d 1096, 1102 (9t h Cir. 2009) (“[C]ourts must ask whether the duty that the plaintiff 

alleges the defendant violated derives from the defendant’s status or conduct as a 

‘publisher or speaker.’  If it does, section 230(c)(1) precludes liability”). 

In the context of Section 230, “‘publication’ generally ‘involve[s] reviewing, 
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editing, and deciding whether to publish or to withdraw from publication third-party 

content.”  Lemmon, 995 F.3d at 1091; see Barnes, 570 F.3d at 1102 (“One dictionary 

defines ‘publisher,’ in relevant part, as ‘the reproducer of a work intended for public 

consumption’ and also as ‘one whose business is publication”) (citing Webster’s Third 

New International Dictionary 1837 (Philip Babcock Gove ed., 1986).  It is doubtful 

that the delivery of account record information for financial transactions, which are 

not intended for public consumption, could ever fall within this definition.  Moreover, 

there should never be any “editorial decision” regarding the delivery of account record 

information to a customer concerning his, her or its investment in a financial 

instrument, since the person would owe a duty of care not to supply false information 

in the guidance of customers.   See Restatement of Torts (2d) § 552(1) (duty of care for 

professionals not to supply false information in the guidance of others in business 

transactions).  The Court should note that Spotex has failed to identify any cases 

involving any financial institutions providing back-office services as a “publisher” of 

information, and the undersigned has found none. 

The Receiver has brought claims against Spotex for aiding and abetting the 

CFTC Defendants’ fraud and breach of fiduciary duty (Counts I and II) and gross and 

simple negligence (Counts VI and VII).  The Receiver has not alleged that Spotex 

published false and misleading information.  Instead, the Receiver has claimed that 

“the CFTC Defendants committed fraud by . . . creating false investor account 

records” that falsely presented profitable trading, concealing massive losses.  (Am. 

Compl. ¶ 133, 168.)  Ultimately, Spotex created or developed reports that incorporated 
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artificial “adjustments” that manipulated losing trades into fictitious, profitable trades.  

(Id. ¶ 107.)  But the CFTC Defendants—not Spotex—delivered the false account 

records to investors with the Oasis logo—not Spotex’s.  (Am. Compl. 107) (“. . . 

Spotex . . . provided the CFTC Defendants with various back-end/back-office reports 

that would and did manipulate via back-end/back-office ‘adjustments’ trading losses 

into fictitious trading profits and would publish the fictitious profits (and remove the 

losses) to the online portal viewable by investors . . . and brand[ed] ‘white label 

software with the Oasis logo”).   

Even assuming Spotex “published” account records to investors,6 the claims rise 

or fall independently of any such publication, and courts have denied similar claims 

of immunity.  See Lemmon, 995 F.3d at 1093 (rejecting Section 230 immunity for social 

media publisher because product defect claims did not arise from publication or 

speaking information); see also Doe Internet Brands, Inc., 824 F.3d 846, 853 (9th Cir. 

2016) (denying Section 230 immunity where tort duty did “not arise from an alleged 

failure to adequately regulate access to user content or to monitor internal 

communications that might send up red flags about sexual predators”); McDonald v. 

LG Electronics USA, Inc., 219 F. Supp.3d 533, 538 (D. Md. 2016) (negligence and 

breach of implied warranty claims survived Section 230 immunity challenge because 

they did “not necessarily seek to hold Amazon liable as a ‘publisher or speaker’”).  

 
6  The Receiver has not asserted any claims on behalf of the investors in the Oasis Ponzi 
scheme, underscoring the fact that the claims are not dependent on publication of information 

to such investors. 
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Here, the Receiver’s claims are not derived from Spotex’s alleged publication of 

fraudulent account records to investors.  Instead, the Receiver is seeking to hold Spotex 

responsible for its actions in aiding and abetting the CFTC Defendants’ violations by 

designing a flawed system which generated false account records.  

C. Spotex Was Responsible, in Part, for the Development of False Account 

Records 

 

As stated above, the Court should deny Spotex’s immunity argument because 

it is clearly deficient in failing to address the first and second elements.  Regarding the 

third element, Spotex has argued that the Receiver provided insufficient factual 

allegations for the Court to conclude that Spotex was an information content provider.  

(Mot. Dismiss at 19.)  According to Spotex, it simply provided a neutral software tool 

that would support ATC’s client’s and generate various back-office tasks through.”  

(Mot. Dismiss at 24.)  Nevertheless, Spotex’s Motion has failed to elaborate how its 

software was “neutral,” which presents a factual inquiry that is inappropriate for 

deciding on a motion to dismiss.    

Contrary to Spotex’s claim that it could not “be held liable for information 

originating with third-party users of the service including the Receivership Entities” 

(Mot. Dismiss at 23), the CDA defines an information content provider as “any person 

or entity that is responsible, in whole or in part, for the creation or development of 

information provided through the internet or any other interactive computer service.”  

47 U.S.C. § 230(f)(3).  The CDA did not define “responsible” or “development.”  

However, Courts have interpreted “responsible” to mean acting as more than a neutral 
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conduit for the offensive conduct and “develop” as meaning “the act of drawing 

something out, making it ‘visible,’ ‘active,’ or ‘usable.’”  Accusearch, 570 F.3d at 1199.  

“Similarly, the Ninth Circuit has held that ‘a website helps to develop unlawful 

content, and thus falls within the exception to section 230, if it contributes materially 

to the alleged illegality of the conduct.”  Fair Housing Council of San Fernando Valley v. 

Roommates.com, 521 F.3d 1157, 1168 (9th Cir. 2008).   

Here, the Receiver has alleged facts demonstrating that Spotex was responsible, 

at least in part, for the development of false account records.  The Receiver has alleged 

that Spotex, which shared commissions derived from the CFTC Defendants’ illegal 

trading with ATC (Am. Compl. ¶ 102) and created the software that the CFTC 

Defendants used to perpetrate the underlying fraud.  (Am. Compl. ¶ 41, 106.)  It was 

through this software that the CFTC Defendants generated account records, with the 

Oasis logo, that the CFTC Defendants made available to investors.  Spotex provided 

the back-office functions for the CFTC Defendants as the primary conduit for third-

party liquidity providers.  (Am. Compl. ¶ 41.)    

However, Spotex did not simply republish financial information it obtained 

from a third party.  See Ben Ezra, Weinstein, and Co., Inc. v. America Online, Inc., 206 F.3d 

980 (10th Cir. 2000) (Section 230 immunity barred claims where service republished 

inaccurate financial information obtained from third party).  Spotex also created the 

software that allowed the CFTC Defendants to input large “adjustments” to the 

trading data from third-party liquidity providers, converting losing trades into 

fictitious, profitable trades.  (Am. Compl. ¶ 107.)  These “adjustments” served no 
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purpose other than to mask, alter, cover up, disguise and conceal the CFTC 

Defendants’ massive losses.  (Am. Compl. ¶ 116.)  Moreover, as alleged in the 

Amended Complaint, Spotex, along with Defendants ATC and Manoukian, 

automated the large “adjustments” for the CFTC Defendants after July 2018, knowing 

that these adjustments were invisible to the investors.  (Am. Compl. ¶ 122-126.)   

At the very least, assuming the Court finds that Spotex was an interactive 

computer service and that the Receiver’s claims treat Spotex as a publisher of violative 

information, the Court cannot resolve the issue of whether Spotex was an information 

content provider on a motion to dismiss.   

V. Worst Case Scenario, the Receiver Can Re-Plead 

For the above-discussed reasons, the Receiver has sufficiently alleged his claims 

against Spotex.  However, if this Court disagrees, the Receiver has the right to re-plead 

to correct and/or add relevant allegations.  

CONCLUSION 

Spotex’s Motion to Dismiss has attempted to distort the relevant legal standards 

pertinent to the claims brought in this action, as well as spin the well-pleaded 

allegations of the Amended Complaint to fit within Spotex’s legal arguments.  The 

Receiver has sufficiently pleaded his standing and his claims against Spotex, which 

should be viewed in the light most favorable to the Receiver.  This Court should fully 

deny Spotex’s Motion to Dismiss and provide the Receiver the opportunity to prove 

the allegations at trial.   
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Dated: December 13, 2021 Respectfully submitted, 

 

 SALLAH ASTARITA & COX, LLC 
Counsel for the Receiver 

3010 North Military Trail, Suite 210 

Boca Raton, FL 33431 

Tel.: (561) 989-9080 

Fax: (561) 989-9020 

  

 /s/James D. Sallah  

James D. Sallah, Esq. 

Fla. Bar No. 0092584 

Email: jds@sallahlaw.com  

Patrick J. Rengstl, P.A. 

Fla. Bar No. 0581631 

Email: pjr@sallahlaw.com  

Joshua A. Katz, Esq. 

Fla. Bar No. 0848301 

Email: jak@sallahlaw.com 
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CERTIFICATE OF SERVICE 

I certify that on December 13, 2021, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system, which will send a notice of electronic 

filing to counsel of record. 

/s/James D. Sallah  

James D. Sallah, Esq. 
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